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Richard E. Wardwell

Re:  Docket No. 63-001-HLW
In the Matter of U.S. Department of Energy (High Level Waste Repository)
Nevada Status Inquiry

Dear Judges Moore, Ryerson and Wardwell:

The State of Nevada writes seeking clarification of the status of an important matter still
pending before the Construction Authorization Board (CAB) — rulings on the eleven Phase 1
legal issues.

In its June 30, 2009 Memorandum and Order on the admission of contentions, CL1-09-14
at page 14, the Commission indicated that, “in the interest of moving forward expeditiously
where possible in this proceeding,” the CAB should “provide a thorough and meaningful
discussion of the legal issues and the bases for resolving them.” The CAB moved promptly to
set the appropriate schedules for defining, briefing and arguing eleven Phase 1 legal issues. All
of these legal issues were fully briefed and argued on January 26-27, 2010. They are still
pending.

On February16, 2010, the CAB issued an unopposed stay of the proceeding pending its
disposition of the Department of Energy’s (DOE’s) (then) expected motion to withdraw its
license application. That motion was filed on March 3, 2010. On April 23, 2010, in CLI-10-13,
the Commission vacated the CAB’s further suspension order of April 6, 2010, and directed the
Board to establish a briefing schedule and issue a decision on DOE’s motion to withdraw its
license application. The Commission also (at page 5) said the Board should *“continue case
management and resolve all remaining issues promptly.” On June 29, 2010, in LBP-10-11, the
Board denied DOE’s motion to withdraw and granted the pending intervention petitions of the
states of Washington and South Carolina, the county of Aiken in South Carolina, the Prairie
Island Indian Community, and the National Association of Regulatory Utility Commissioners, as
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well as the amicus curiae filing by the Florida Public Service Commission. One contention of
each new party was admitted (whether DOE lacks authority under the Nuclear Waste Policy Act
to withdraw its application). See LBP-10-11 at page 47.

With the issuance of LBP-10-11, deciding DOE’s motion to withdraw, the Board’s
February 16, 2010 stay of the proceeding expired according to its terms. No other stay is in
effect. Accordingly, the parties have been filing the required LSN and updated witness reports
with the CAB. However the eleven Phase 1 legal issues are still pending. It seems to Nevada
that a decision on these issues is overdue.

The CAB may be waiting for a decision by the Commission regarding DOE’s motion to
withdraw its application. However, the Commission’s instruction in CLI-10-13 that the Board
should “continue case management and resolve all remaining issues promptly” would seem to
include the eleven legal issues, especially now that the CAB has addressed what was obviously
its first priority — deciding DOE’s motion to withdraw. Accordingly, Nevada would appreciate
the CAB advising it and the other parties of its schedule for deciding these eleven issues.

A table of significant filings and events related to the eleven legal issues is attached for
your information.
Sincerely,
(electronically signed)

Martin G. Malsch
mmalsch@nuclearlawyer.com

MGM:Ib
Enclosure



Table of Significant Filings and Events Related to Legal Issues

DATE OF FILING

NATURE OF FILING

December 19, 2008

Nevada petitions to intervene, identifying 19 legal contentions

January 16, 2009

DOE answers Nevada’s petition, challenging all legal contentions

February 9, 2009

NRC Staff answers Nevada’s petition, challenging all legal contentions

February 24, 2009

Nevada separately replies to answers filed by DOE and NRC Staff

Board issues LBP-09-06, admitting 28 legal contentions from Nevada

May 11, 2009 (designating some contentions as legal notwithstanding how they were
pled)

May 21, 2009 NRC Staff appeals admissibility of legal contentions to Commission

May 29, 2009 Nevada opposes NRC Staff’s appeal of LBP-09-06

June 30, 2009

Commission issues CL1-09-14, affirming admissibility of legal
contentions

July 21, 2009

Board issues Serial Case Management Order seeking information on
relationship of legal contentions to NRC Staff SER Volumes

August 17, 2009

DOE responds to Board Order of July 21°

August 21, 2009

Nevada responds to Board Order of July 21st

September 30, 2009

Board issues Case Management Order #2, requiring parties to identify
a legal question for each of the 11 legal contentions to be addressed in
Phase |

October 6, 2009

Nevada (10 legal contentions), NEI (1 legal contention) and DOE
jointly respond to CMO#2; Nevada and DOE also separately respond
on 1 issue

October 13, 2009

NRC Staff comments on October 6™ separate responses by DOE and
Nevada

October 23, 2009

Board issues Order scheduling 11 Phase | legal issues for briefing

December 7, 2009

Nevada, NEI, DOE and NRC Staff file opening briefs on Phase I legal
issues

December 9, 2009

Board issues LBP-09-29, admitting another Nevada legal contention

December 22, 2009

NRC Staff responds to Board questions from LBP-09-29

December 30, 2009

Nevada replies to NRC Staff response to Board questions from LBP-
09-29

January 6, 2010

Nevada, NEI, DOE and NRC Staff file reply briefs on Phase I legal
issues

January 26-27, 2010

Board conducts oral argument of briefs on Phase | legal issues

February 16, 2010

Board stays proceeding until it resolves DOE’s expected withdrawal
motion

March 3, 2010

DOE files motion to withdraw its Yucca Mountain license application

May 17, 2010

Nevada answers DOE’s motion to withdraw

June 3, 2010

Board conducts oral argument on DOE’s motion to withdraw

June 29, 2010

Board issues LBP-10-11 denying DOE’s motion to withdraw

June 30, 2010

Commission Secretary schedules briefs on LBP-10-11

July 9, 2010

Nevada (and other parties) file briefs with Commission on LBP-10-11

July 19, 2010

Nevada (and other parties) file reply briefs with Commission on LBP-
10-11
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